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1. On August 23, 2002, 123 residents of Rankin County, brought suit against the Cleary Water,

Sewer, & Fire Didtrict. On September 3, 2002, the City of Richland was granted a motion to intervene.

The resdents, and the City, were seeking a declaratory judgment and injunctive relief againg the Didtrict.

On April 17, 2003, Specid Chancellor Jason H. Floyd, Jr. granted the Digtrict’s motion for summary

judgment. Aggrieved by this dismissa, co-gppellants Green, and the City have perfected their apped.



Green and the City of Richland filed separate briefs, and the following issues were addressed, which we
quote verbatim:
By co-gppdllant Green:

l. Whether the Cleary Water, Sewer & Fire Didtrict hasthe express statutory authority or jurisdiction
to enact an ordinance regulating the use, repair, maintenance and operation of an “Individua On-
Site Wastewater Disposal System.”

. Whether the“ Decentraized Wastewater Use Ordinance’ enacted by the Cleary Water, Sewer &
FireDidrictispreempted by theMississppi Legidativeenactment of theMissssppi Individud On-
Site Wastewater Disposal System Law as codified a the Mississppi Code, Annotated, Section
41-67-1, et seq., and the Missssippi Department of Health regulations governing Individua On-
ste Wastewater Disposal Systems.

[I. Whether the ordinance as enacted condtitutes a taking of persona property without just
compensation as protected by the Fifth Amendment of the Congtitution of the United States of
Americaand Article 3 Section 17 of the Condtitution of the State of Mississippi.

IV.  Whether the Chancedllor committed reversible error in considering the affidavits not delivered to

counsel opposite the day prior to hearing and not received by counsdl opposite minutes prior to
the hearing.

V. Whether the Chancdlor committed reversible error in reying on affidavits of employees of date
agencies as gpeaking on behdf of the State of Mississippi and lega conclusionsthat the ordinance
in question did not conflict with the Department of Hedlth regulations.

By co-appdlant City of Richland:

l. Whether the Cleary Water, Sewer, & Fire Digtrict has the express statutory authority and/or
jurisdiction to enact an ordinance regulating the use, repair, maintenance and operations of an
“Individua On-Site Wastewater Disposal System.”

. Whether the Ordinance enacted by the Cleary Water, Sewer, & Fire Didtrict is preempted by the
Missssppi Individud On-Site Wastewater Disposal System law as codified at Mississippi Code
Ann. 8 41-67-1 et. seq.

We will not address the issues as they were presented, as the following restated issue isdispositive of the

case.



Whether theCleary Water, Sewer & FireDidrict had thestatutory authority to enact the
Ordinance.

STATEMENT OF FACTS

12. Pursuant to Mississippi Code Annotated Sections 19-5-151-207, the Rankin County Board of
Supervisors adopted aresolution fixing January 16, 1977, asthe date for the creation of the Cleary Sewer
Disgtrict. On May 16, 1980, the Governor of the State of Mississippi approved local and privatelegidation
which created the Cleary Heights Water and Sewer Didtrict. The legidation provided that “[h]eregfter. .
. the Cleary Heights Water and Sewer Didtrict . . . shal have al powers granted to a water and sewer
digtrict under the provisions of Mississippi Code Annotated Sections 19-5-151 through 19-5-257,
Mississippi Code of 1972, as now or hereafter amended, whether or not such powers were enumerated
in the resolution of the board of supervisors creating the Cleary Heights Sewer Didtrict.” In 1986, the
Didrict adopted a resolution to combine its operations with the Cleary Fire Protection District and to
continue joint operations under the name Cleary, Water, Sewer and Fire Didrict. The Didrict provides
potable water, and waste water disposa to alarge arealocated in southwest Rankin County.

113. Personnel employed by the Didtrict routinely observed untrested or under-trested waste sewage
being discharged upon the ground within the Didtrict on properties which have on-site waste water
treatment systems. By 2000, this problem, coupled with increased population growth within the Didtrict,
caused the Missssippi State Department of Health (MDH) to recommend that the Didtrict investigate the
regulation of sewage through an ordinance regulating on-site waste water systems (septic tanks). The
Didtrict met with personnel from the MDH and Mississippi Department of Environmenta Quality (MDEQ)
to develop regulations to address the discharge of waste water in the district. The draft of the proposed

Ordinance was sent to both the MDH and the MDEQ for review and comment. The MDEQ informed the



Didrict by letter of their support of the* District’ s adoption of such an ordinance and believeit will provide
needed additiond protection of the environment.”

4.  After areview of the Ordinance by MDEQ and MDH, the Didtrict published a“Notice of Public
Hearing,” regarding the proposed Ordinance, in The Rankin County News The Notice was a so posted
in three public places within the Didtrict. A public hearing was held, and there were no objections to the
adoption of the Ordinance.

5. On June 14, 2001, the Digdtrict adopted the *Decentralized Wastewater Use Ordinance.” The
purpose of the Ordinance was to regulate the use and repair of individual on-site wastewater disposal
systems. The Ordinance required that customerswith individua on-stewastewater disposal systems have
them inspected and where necessary repaired to comply with the Ordinance.

96. Inan effort to get compliance with the Ordinance, the Didtrict mailed threelettersto customerswith
individud on-sitewastewater disposal systems. Theseletters advised customersthat their failureto comply
with the Ordinance would result in the Didrict turning off their potable water supply.

17. On August 23, 2002, about 123 resdents of the Didtrict filed suit in the Chancery Court of Rankin
County seeking a declaratory judgment and injunctiverdief againg the Didtrict. The resdents argued that
the Didtrict did not have statutory authority to enact an Ordinance regulating individua on-Site wastewater
disposa systems, and the residents sought to have the Ordinance declared void. The residents aso
requested an injunction to prevent the Digtrict from disengaging water service to individuas who refused
to comply with the Ordinance.

118. OnAugust 23, 2002, an order of recusd wasissued by Rankin County ChancellorsJohn S. Grant
[1l and Thomas L. Zebert. On August 27, 2002, the Mississippi Supreme Court appointed specid

chancellor Jason H. Floyd, Jr. to preside over the proceedings.



T9. On September 3, 2002, the City of Richland filed amotion tointervene, contending that the Digtrict
did not have authority to regulate individua on-ste wastewater syslems. On the same day the Chancellor
granted Green’s mation for a preiminary injunction, and the City’ s motion to intervene.
910.  On September 18, 2002, the Digtrict removed the suit to the United States Didtrict Court for the
Southern Didlrict of Missssippi, dleging that the complaint sought to have the Ordinance declared
unconditutional, thereby creating a federa question. On October 18, 2002, Green, filed a motion to
remand, contending the federal congtitutional question was merdly speculative. On January 13, 2003, U.S.
Didtrict Judge William Barbour, Jr. granted Green’ s motion to remand the case to the Chancery Court of
Rankin County.
11.  On January 26, 2003, the Digtrict filed a motion to dismiss, or in the dternative for summary
judgment, and for other relief. On February 10, 2003, Green responded to the motion to dismissand filed
his own motion for summary judgment. On March 5, 2003, the Didtrict filed itsresponse to Green’ smotion
for summary judgment.
12. On April 2, 2003, the Didrict submitted the affidavit of Raph R. Turnbo, J., the director of the
Divison of Ongte Wastewater with the Mississppi State Department of Hedlth, which stated that the
Ordinance, “does not unlawfully encroach upon the authority of the Mississippi Department of Hedlth.” On
April 17, 2003, Chancellor Hoyd granted the Didtrict’s motion for summary judgment, without opinion.
Aggrieved, Green gppedlsto this Court.

ISSUE AND ANALYSIS

Whether the Cleary Water, Sewer & Fire District had the statutory authority to enact
the Ordinance.

113.  Neither party disputes that the Digtrict’s power to regulate is governed by statute. However,



the conflict arises over which statute is gpplicable. Green contends that the trid court erred in denying his
motion for summary judgment because the Didtrict lacked statutory authority, or jurisdiction, to regulate
individud on-stewastewater disposal systems. Green arguesthat Mississippi Code Annotated Section 19-
5-173 * grants genera powers to the Didtrict, but it does not expresdy or impliedly grant the District
jurisdiction over the use, repar, maintenance, or operation of individud on-gte wastewater disposa
systems. Moreover, Green contendsthat the Ordinanceispreempted by the Mississppi Individua On-Site
Wastewater Digposa System Law codified in Mississppi Code Annotated Sections 41-67-1-31, asit
grantsthe Mississppi State Department of Hedlth sole authority over individud wastewater systems. See

Miss. Code Ann. § 41-67-3(1)>.

Miss. Code Ann. § 19-5-173 (Rev. 2003) Board of commissioners; power to enact
regulations. The board of commissioners shdl have the power to make regulations to secure the
generd hedth of those resding in the didtrict; to prevent, remove and abate nuisances; to regulate or
prohibit the construction of privy-vaults and cesspools, and to regulate or suppress those aready
constructed; and to compe and regulate the connection of al property with sewers.

2 Miss. Code Ann. § 41-67-3(1) (Rev. 2001) Duties and responsibilities. (1) The State
Board of Hedlth shdl have the following duties and respongbilities:
(a) To exercise generd supervison over the design, construction, operation and maintenance of
individua on-gte wastewater disposa sysems with flows substantidly equivaent to asingle family
resdentia generator, except when the property owner or lessee chooses to employ a professond
engineer to comply with this chapter. To effectively adminigter this law, the department and the
Department of Environmenta Qudity shdl enter into amemorandum of underdanding, which & a
minimum shall dlearly define the jurisdiction of each department with regard to wastewater disposd and
procedures for interdepartmenta interaction and cooperation;
(b) To adopt, modify, repea and promulgate rules and regulations, after due notice and hearing, and
where not otherwise prohibited by federd or state law, to make exceptionsto, to grant exemptions
from and to enforce rules and regulations implementing or effectuating the duties of the board under this
chapter to protect the public hedth. The board may grant variances from rules and regulations adopted
under this chapter, including requirements for buffer zones, or from setbacks required under Section
41-67-7 where the granting of a variance shall not subject the public to unreasonable hedth risks or
jeopardize environmental resources,
(c) To provide or deny certification for persons engaging in the business of the design, construction or
indalation of individud on-ste wastewater digposal systems and persons engaging in the remova and
disposd of the dudge and liquid waste from those systems;

6



114.  TheCity of Richland contendsthat pursuant to Missssippi Code Annotated Sections41-67-1-31,
the Legidature vested sole authority over individua on-ste wastewater disposad systemsinthe Missssippi
State Department of Health. Moreover, it contends the Legidature provided that only municipaitiesor a
board of supervisorscould adopt legidation smilar to that inthe Missssippi On-Site Wastewater Disposd
System Law. See Miss. Code Ann. § 41-67-15 (Rev. 2001)%. The City contends, as Green, that the
Ordinance is preempted by the Mississppi Individud On-Site Wastewater Digposa System Law.

115. TheDidtrict contendsthat the Ordinanceisnot preempted by Mississippi Code Annotated Sections
41-67-1-31 and moreover the Ordinance was enacted pursuant to Mississippi Code Annotated Section
19-5-173. The Didtrict contends the Ordinance was adopted pursuant to Mississippi Code Annotated
Section19-5-173, asaregulation to* securethe generd hedth” of resdentsof the Didtrict. Asthe supplier
of potable water, the Didtrict contends that the health of those in the didtrict was threatened by untreated
or under-treated waste water observed by Digtrict personnel on private propertieswith on-sitewaste water
trestment systems. The Digtrict contends that the Ordinance was enacted merely as a safety precaution to
prevent the discharge of untreated waste water into the surface and ground water supplied by the Digtrict,

thereby endangering the hedth and safety of its customers. The Didtrict dso contends that the Ordinance

(d) To suspend or revoke certifications issued to persons engaging in the business of the design,
condruction or ingdlation of individua on-ste wastewater digposal systems or persons engaging in the
remova and disposd of the dudge and liquid waste from those systems, when it is determined the
person has violated this chapter or applicable rules and regulations; and

(€) To require the submission of information deemed necessary by the department to determine the
suitability of individud lotsfor individua on-Ste wastewater disposd systems.

3 Miss. Code Ann. § 41-67-15 (Rev. 2001) Authority of municipalities and boar ds of
supervisorsto adopt more restrictive ordinances not impaired. Nothing in this chapter shdl limit
the authority of amunicipality or board of supervisorsto adopt Smilar ordinances which may be, in
whole or in part, more redrictive than this chapter, and in those cases the more restrictive ordinances
will govern.



was adopted by the suggestion of the MDH, and that the MDEQ and MDH both approved of the
Ordinance. Findly, the Didtrict contendsthat the affidavit of Ralph R. Turnbo, J. the MDH Director of the
Divison of Ongte Wastewater Management, states that the Ordinance does not conflict, or usurp, the
authority of the Missssppi State Department of Hedlth.
116. TheMissssippi Supreme Court hasrecognized that “[t]he police power confers upon the statesand
local governmenta unitsbroad regulatory authority over public hedth, welfare, and moras.” Collinsv. City
of Hazlehurst, 709 So. 2d 408, 412 (Miss. 1997); citing Davidson v. City of Clinton, Mississippi, 826
F.2d 1430, 1433 (5th Cir. 1987). In Collins, the Court upheld a city ordinance that was more restrictive
than the state Satute pertaining to the sale of acohal.
17. TheMissssppi Supreme Court has dso sad:
that any exercise of police power is valid if it has for its object the protection and
promotion of the public hedth, safety, mordity or wefare, if it is reasonably related to the
attainment of that object, and if it isnot oppressive, arbitrary or discriminatory. (citations
omitted) In other words, when governmenta entities act pursuant to their police powers,
and in the absence of abinding agreement, they arefreeto conduct their affairsin amanner
consggtent with their best interests provided their actions are reasonably related to the
attainment of those interests and are not arbitrary, oppressive or discriminatory.
Hollywood Cemetery Assn v. Board of Mayor and Selectman of City of McComb City, 760 So.
2d 715, 719 (1 13) (Miss. 2000) .
118. Asthe Didrict acted under the authority of its generd police powers we find that the Ordinance
isavaid exercise of itsauthority. See Miss. Code Ann. § 19-5-173 (Rev. 2003). The Mississippi On-Site
Wastewater Disposal System Law, while not mentioning sewer digtricts, does not expressy prevent sewer
digtrictsfromregulating theuse or maintenance of individua on-stewastewater disposa systems See Miss.

Code Ann. 8841-67-1-31(Rev. 2001). Furthermore, Mississippi Code Annotated Sections41-67-1-31,

(“Missssippi On-Site Wastewater Disposal System Law”) did not reped Missssppi Code Annotated



Section 19-5-173 (which confers upon the board of commissioners power to regulate the genera hedth
of those residing in the didtrict) , and cannot be read as such. The Didtrict must be given the ahility to
protect the potable water that it suppliesto its customers through regulations protecting the hedlth of these
customers.
119. Findly, the Ordinance was adopted at the request of the Missssppi State Department of Hedlth,
the agency given the authority under the Mississppi Individuad On-Site Wastewater Disposa System Law
over wastewater disposa systems. See Miss. Code Ann. 841-67-3 (1) (Rev. 2001). The Ordinancewas
adopted with the express approva of the MDH and MDEQ), and as such we do not find that the Didtrict
usurped its authority under Mississippi Code Annotated Section 19-5-173.
920.  This Court has awdl-established, and very familiar, sandard of review of atrid court’s grant of
summary judgment:
This Court employs a de novo standard of review of alower court's grant or denid of
summary judgment and examines al the evidentiary matters before it--admissions in
pleadings, answers to interrogatories, depositions, affidavits, etc. The evidence must be
viewed in the light most favorable to the party againgt whom the motion has been made.
If, in this view, there is no genuine issue of materid fact and, the moving party is entitled
to judgment asametter of law, summary judgment should forthwith be entered in hisfavor.
Otherwise, the motion should be denied. Issues of fact sufficient to require denia of a
motion for summary judgment obvioudy are present where one party swears to one
verson of the matter in issue and another says the opposite. In addition, the burden of
demonstrating that no genuine issue of fact exists is on the moving party. That is, the
non-movant should be given the benefit of the doulbt.
Williamson ex rel. Williamson v. Keith, 786 So.2d 390, 393 (1 10) (Miss. 2001) (citations omitted).
7121. Wefindthat therewereno materid disputed issuesof fact, and that the District acted in accordance

with its police power pursuant to Mississppi Code Annotated Section 19-5-173. Accordingly, we do

not find that chancdlor erred in granting summeary judgment to the Didrict.



122. THE JUDGMENT OF THE CHANCERY COURT OF RANKIN COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE TAXED TO THE APPELLANTS.

IRVING, MYERS, AND CHANDLER, JJ.,, CONCUR. GRIFFIS, J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY LEE, J. BRIDGES AND
SOUTHWICK, P.JJ., NOT PARTICIPATING.
GRIFFIS, J., DISSENTING:
923. 1 amof the opinion that the mgority has incorrectly determined that the Cleary Water, Sewer &
Fire Digrict had the statutory authority to regulateindividua on-site wastewater disposa systems and that
the Missssppi Individua On-Site Wastewater Disposal Law does not preempt the regulation of individua
on-ste wastewater disposal systems. Therefore, | respectfully dissent.
924. In Lepre v. D'lberville Water and Sewer Dist,, 376 So.2d 191, 194 (Miss. 1979), the
Mississppi Supreme Court held that awater/sewer district may only exercise such powersasareexpressy
delegated to it by the legidature.
725.  The gppdlants argue that the Didtrict's authority is derived from Mississippi Code Annotated 88
19-5-151- 257 (Rev. 2003) and islimited by the following statement of the Didtrict’s general powers.
Didricts. . . shdl havethe powers enumerated in the resol ution of the board of supervisors
creating such digrictsbut shall belimited to the conducting and oper ating of a water
supply system, a sewer system, . . . or acombined water and sewer system, . . . and
to carry out such purpose or purposes, such digtricts shal have the power and authority
to acquire, congtruct, reconstruct, improve, better, extend, consolidate, maintain, and
operate such system or systems. . . .
Miss. Code Ann. 8 19-5-175 (Rev. 2003) (emphasisadded). The District arguesthat itsauthority ismuch
broader and that its authority to enact the ordinance comesfrom Mississippi Code Annotated § 19-5-173

(Rev. 2003), which provides:

The board of commissioners shdl have the power to make regulations to secure the
generd hedlth of those residing in the didtrict; to prevent, remove and abate nuisances, to

10



regulate or prohibit the construction of privy-vaults and cesspools, and to regulate or

suppress those aready constructed; and to compel and regulate the connection of all

property with sewers.
126. Missssppi Code Annotated Section 19-5-175 (Rev. 2003) expresdy limitsthe Digtrict’ sauthority
to “sawer systems” Missssppi Code Annotated Section 49-17-5(c) (Rev. 2003) setsforth a definition
of a “sewerage sysem” to mean “pipelines or conduits, pumping stations, and force mains, and other
structures, devices, gppurtenancesand facilitiesused for collecting or conducting wastesto an ultimate point
for treatment or disposa.” | can find no definition, either Satutory or otherwise, that would suggest that
asawer system includes individua on-site wastewater disposa systems or septic tanks.
927. Clearly, thelegidaturerecognized adifference between sewer systemsand septic tanksby enacting
the Missssippi Individud On-Site Wastewater Disposd System Law. Miss. Code Ann. 88 41-67-1 et
2. (Rev. 2001). The Mississppi Individua On-Site Wastewater Disposal System Law provides for a
comprehensive statutory schemefor regulating septic tanks. Miss. Code Ann. 841-67-3(1) (Rev. 2001).
The legidature specificdly granted the power to promulgate rules and regul ations regarding septic tanksto
the Mississippi State Board of Health. Miss. Code Ann. 88 41-67-3(1)(b) and 41-67-3(4) (Rev. 2001).
128. Themgority rgectsthe satutory limitationson the Digtrict’ s powers, asestablished in Mississippi
Code Annotated Section 19-5-175 (Rev. 2003), and bases its decision on the general police powers of
Mississppi Code Annotated Section19-5-173 (Rev. 2003). Section 19-5-173 grantsregulatory power
to the Didrict to: (1) make regulations to secure the generd hedth of resdents in a didtrict; (2) prevent,
remove and abate nuisances; (3) regulate or prohibit construction of privy-vaults and cesspools; (4)
regulate or suppress privy-vaults or cesspools aready constructed; and (5) compel and regulate the
connection of al property with sewers. The Digtrict’ s ordinance does not relates to any type of nuisance

and it does not attempt to connect al property with sewers. Privy-vaults and cesspoolsrefer to outhouses

11



and other structures that retain sewage but provide little or no treatment before releasing the sawage to
the surrounding area. Thus, the mgority determines that the ordinance was enacted to secure the general
hedth of residents.

129. The Missssppi Individua On-Site Wastewater Digposa System Law ensures that individua on-
dte wastewater disposal systems (septic tanks) are properly designed, congtructed, operated and
maintained. Miss. Code Ann. 8 41-67-3(1)(a) (Rev. 2003). The legidature granted the State Board of
Hedthwith primary responsbility over septic tanks and specifically authorized the Mississippi Department
of Environmenta Qudlity to asss in the adminidration of the State Board of Hedlth's respongbilities and
clearly defined each department’ srole and respong bilitiesin overseeing the use of septictanks. 1d. Thus,
by statutory enactment, the State Board of Hedlth and the Mississippi Department of Environmental Quality
have the responghility to ensure that septic tanks do not adversely affect the generd hedth of residents.
.

130. InMissssppi Code Annotated Section 41-67-15 (Rev. 2003), the legidature determined that
“nothing in this chapter [the Mississppi Individud On-Site Wagtewater Disposal System Law] shdl limit
the authority of amunicipdity or board of supervisorsto adopt smilar ordinances which may be, in whole
or in part, morerestrictive than this chapter, and in those cases the more restrictive ordinanceswill govern.”
The Didrict is neither amunicipdity nor aboard of supervisors. Accordingly, the Missssppi Individua
On-Site Wagtewater Disposal System Law preempts the regulation of individua on-dte wastewater
disposa systems, or septic tanks, by the Digtrict. Assuch, the Ditrict had no authority to promulgate rules
and regulations regarding septic tanks.

131. Inconclusion, the individud appelants are not served by the Didtrict’s centrdized sewer system.

Asaresult, they arerequired to ingtdl an individua septic tank pursuant to the rules and regulaions of the

12



State Board of Hedlth. If the Didrict were to ingall a centrdized sewer system to everyone within its
boundaries, then the Digtrict would have the statutory authority to requirethat every resident be connected
to the Didrict’' ssystem. Through the enactment of this ordinance, | find that the Digtrict has acted beyond
itsjurisdictiond bounds and has no authority to regulate individua on-ste wastewater digposa systems,
and the chancdlor erred as a matter of law in granting the summary judgment in favor of the Didtrict.

LEE, J., JOINSTHIS SEPARATE OPINION.
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